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Facsimile Signatures on Stock Certificates. 


Signatures of designated officers on stock certificates 
issued by corporations organized under the laws of Mis- 
souri (if signed by a transfer agent or transfer clerk and 
by a registrar), and under the laws of New Hampshire (if 
signed by a transfer agent or registrar), may now be in 
facsimile. 


Uniform Stock Transfer Law. 


California (as of August 14, 1931) and Alabama (as of 
July 22, 1931) have adopted the “Uniform Stock Transfer 
Law,” modified considerably, however, in the case of 
California. 
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By Act No. 255, Acts of 1931, 
approved and effective on April 1, 
1931, Arkansas has a new Domes- 
tic Corporation Law. Article XII 
of Chapter One of this Act (Sec- 
tions 53 to 60, both inclusive) is 
devoted to the subject of resident 
agent and principal office. Every 
Arkansas ordinary business corpo- 
ration, organized to do business in 
Arkansas (and elsewhere), and 
every Arkansas corporation organ- 
ized to do business outside of the 
state (but not to do intrastate 
business within Arkansas), when- 
ever organized, is required to have 
a resident agent. Sections 53 and 
54 provide, in part: 


“Section 53. All corporations 
organized under, or governed 
by, this Act shall continu- 
ously maintain within this 
State a resident agent, pro- 
vided now existing corporations, 
becoming subject to this Act, 
may postpone the appointment 
of such agent until expiration 
of a sixty day period immediate- 
ly following January 1, 1932. 
Said agent shall either be a bona 
fide resident of this State or a 
corporation existing under the 
laws of this State and domiciled 
therein. * * ™, 

“Section 54. Corporations Al- 
ready Existing to Appoint Resi- 
dent Agents. In sixty days 
after January 1, 1932, each cor- 
poration organized prior to the 
passage of this Act but which 
shall have become subject to 
this Act will be required to 
transmit to, and file with, the 
Secretary of State a written in- 
strument designating a resident 





Resident Agent Obligatory for Arkansas 
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agent, in accordance with the 
provisions of the foregoing Sec- 
tion 53 of this Act, which written 
instrument shall bear the seal 
of said corporation and shall be 
signed by the President (or a 
Vice-President) and the Secre- 
tary (or an Assistant-Secretary) 
of said corporation, and a dupli- 
cate original of which (bearing 
the file marks of the Secretary 
of State) shall be filed for record 
with the County Clerk of the 
County in which the principal 
office is located. The address of 
said resident agent shall be 
shown on such written instru- 
ment with the same particular- 
ity as is required in Section 1 
of this Act. Said written in- 
strument will also show the 
location of the principal office 
of said corporation, * * *.” 


The remaining six sections in 
this Article XII relate to notice by 
the Secretary of State to existing 
corporations, maintenance of princi- 
pal office, service of process on Sec- 
retary of State, penalty for failure 
to maintain a resident agent, gen- 
eral powers of corporate resident 
agent, and change of location of 
principal office and change of resi- 
dent agent. 

Section 76 of this Act provides 
that “any existing corporation of 
the State whose purposes are such 
as would have permitted its original 
incorporation under this Chapter 
shall be deemed to be a corporation 
created under the provisions of 
this Chapter subject to all its pro- 
visions as fully as if it had complied 
with the terms and provisions of 
this Act.” 
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Domestic Corporations 
Arkansas. 


Prior corporation law repealed by Corporation Act of 1927. Ac- 
tion was brought against the president and the secretary of an 
Arkansas corporation for a debt incurred by the corporation during 
a period such officers had failed to make and file an annual report 
or certificate of condition. (§§ 1715 and 1726, Crawford and Moses 
Digest—Corporation Act of 1869.) In 1927 a comprehensive cor- 
poration law was enacted by the Arkansas legislature (Act No. 250, 
Acts of 1927), which, however, does not in terms repeal the existent 
corporation laws though “all acts or parts of acts in conflict” are 
repealed. The new law carries no such provisions as those recited 
in the Digest sections referred to above; it does provide that any 
officer, etc., who knowingly and with intent to defraud concurs in 
making a written report of condition containing any material state- 
ment that is false shall be liable for all damages caused thereby. 
The corporation here involved was incorporated under the 1927 
Act. Then existing corporations were privileged to reincorporate 
under the new Act, or, later, failing, are deemed to have been there- 
under created. Defendant (judgment by default against the other) 
denied liability claiming that the Digest sections under which the 
suit was brought are no longer in force and effect. The lower court 
overruled the demurrer to this answer, and, plaintiff declining to 
plead further, dismissed the complaint. The Supreme Court of Ar- 
kansas at first ruled that the lower court had erred but on rehearing 
held that the demurrer was correctly overruled, saying: “We have 
reached the conclusion that the Act of 1869 has been repealed by the 
Act of 1927, and that there is no longer any basis for the action 
sought to be maintained by appellant.” Louisiana Oil Refining Co. 
vs. Rainwater, 37 S. W. (2d) 96. Barber & Henry and Troy W. 
Lewis, all of Little Rock, for appellant. Rose, Hemingway, Can- 
trell & Loughborough, of Little Rock, for appellee. 


British Columbia. 


Provincial Act governing marketing and selling of tree-fruits and 
vegetables without the province is ultra vires the Provincial Legisla- 
ture. The British Columbia Produce Marketing Act, 1926-27, Chapter 
54, provides for the creation of a committee whose powers are stated to 
be—“For the purpose of controlling and regulating, under this Act, 
the marketing of any product within its authority, a committee shall, 
so far as the legislative authority of the Province extends, have 
power to determine whether or not and at what time and in what 
quantity, and from and to what places, and at what price and on 
what terms the product [tree-fruits and vegetables (including toma- 
toes and melons)] may be marketed and delivered, and to make 

. orders and regulations in relation to such matters * * *”. Cer- 
tain “levies on any product marketed” are authorized. These the 
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Supreme Court of Canada, reversing the court below, holding them 
to be taxes and indirect taxes—on the products, says are ultra vires 
the Province. The court also holds, and hence this paragraph, that 
it being obvious that the scope of the act does not exclude shipping 
for delivery outside the province of British Columbia the act is ultra 
vires the province as an attempt at regulation of trade and commerce 
otherwise than within the province exclusively, interprovincial trade 
and commerce being a matter the regulation of which is reserved 
by the B. N. A. Act to the Dominion Parliament. The court says: 
“The appellant is entitled to a declaration that he is not liable to 
any imposition of any levy by the respondents on, or in respect 
of, any product marketed by him; and that the respondents have no 
authority in any manner, to regulate or control the ‘marketing’ (in 
the sense defined by the Act) of his product for consumption beyond 
the boundaries of British Columbia.” Lawson vs. Interior Tree 
Fruit & Vegetable Committee, [1931] 2 D. L. R. 193. H.S. Wood, 
K. C., and C. F. R. Pincott, for appellant; H. B. Robertson, K-. C., 
for respondent; F. P. Varcoe, for A.-G. Can. 
California. 

Purchaser, by exchange, of all of corporation’s assets may not 
rescind on ground that stockholders had not given assent. The rec- 
ord is far from clear. One man owned all the share-stock of a cor- 
poration the business of which was a “gents furnishing store.” He 
exchanged or sold his shares for certain other property the purchaser 
taking possession of the store, its contents, and its business. In this 
action the purchaser prays for cancellation and rescission of the 
contract of exchange, bottomed on the ground that his transaction 
was with a corporation and that the consent of two-thirds of 
the issued capital stock had not been formally given for the sale 
of the corporation’s business as provided by the Code. The Supreme 
Court of California, affirming the judgment below for defendants, 
says that the Code provision is for the protection of stockholders 
and creditors and that they alone have the right to object to non- 
conformity therewith. Continuing the court says: “It would be a 
startling proposition to announce as a principle of law or equity 
jurisprudence that one, with knowledge that he is dealing with a 
corporation in the purchase of its stock, as in the instant case, may 
elect to take an assignment of all the capital stock of a corporation, 
together with every corporate privilege and right that its ownership 
conveyed, enter into possession of the business and property and 
thereafter be heard at will to repudiate the transaction on the ground 
of non-conformity with the provisions of said Civil Code Section 
361a.” Gunther vs. Thompson et al., 296 P. 611. J. Oscar Goldstein, 


of Chico, for appellant. McCoy & Wetter and Fred C, Pugh, all 
of Red Bluff, for respondents. 


Right of holders of cumulative dividend preferred stock to un- 
earned cumulative dividends, on dissolution. The California cor- 
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poration preferred stock contract here in question after providing 
for annual 6% cumulative dividends thereon before payment of 
dividends on the common stock, reads: “In case of dissolution or 
termination of the corporation, the preferred stock and the holders 
thereof, shall also be entitled to preference in the distribution of 
the assets and property of the corporation, and any and all such 
assets and property in case of such dissolution, shall be applied 
first, to the payment in full of the principal of said preferred stock 
at par, with all cumulative dividends thereon, in preference or prior- 
ity to any payment upon the common stock; and second, any balance 
remaining shall be divided equally per share among the holders 
of the common stock.” For a number of years no preferred stock 
(or other) dividends were paid because there were no earnings. 
In dissolution proceedings holders of preferred stock were paid 
the par value of their stock; there was also a payment on the com- 
mon stock, but considerably less than par; funds remain in amount 
sufficient to pay cumulative “dividends” at 6% over the period dur- 
ing which no preferred-stock dividends were paid. This action is to 
force payment of such cumulative “dividends,” liability to pay which 
is disclaimed by the corporation. Plaintiffs prevailed below, and, 
on appeal, in the California District Court of Appeals, Fourth Ap- 
pellate District. The court says that while it is fundamental that 
directors of a corporation may not legally declare a dividend unless 
it be earned, nevertheless the corporation is free to contract as to 
the manner in which its free property and assets shall be distributed 
in the event of dissolution or liquidation; that there is nothing to 
inhibit the making of the contract here involved; that the courts of 
California have not passed on the question; that there is some divi- 
sion of authority among other jurisdictions; that the weight of 
authority is with the Virginia case of Drewry, Hughes Co. vs. 
Throckmorton, 92 S. E. 818, in which it was held that such a prefer- 
ence as is here in question gives a preferred claim for the face value 
of the preferred stock and cumulative dividends to the date of the 
corporation’s dissolution, although such dividends may not have 
been earned—and, decides accordingly. Fawkes and Hubbard, 
Executors (Goodwin, deceased) vs. Farm Lands Investment Co., 
not yet reported. V. F. Collins, A. M. Cannau, P. S. Honberger, 
and Stanley Guthrie, all of Los Angeles, for appellant. Merriam, 
Rinehart & Merriam and H. M. Parker, all of Pasadena, for re- 
spondents. 


Delaware. 


Subscriber to preferred stock of Delaware corporation payable in 
installments under special plan, defaulting in payments, does not have 
status of creditor of corporation, in dissolution proceedings. Sub- 
scriptions to units of stock (two shares of first preferred and one 
share of second preferred) in a Delaware corporation were taken, ~ 
payable in monthly installments, under an agreement by which the 
installment payments bore 414% interest, compounded semi- 












Louisiana. 
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annually, to be paid on fulfillment of the contract; in case of default 
for five successive months the contract and all payments made were 
forfeited, but if six monthly payments had been made and there- 
after there was default for five months, while all right to secure 
certificates of stock then ceased, a certificate of indebtedness was is- 
sued to the defaulting subscriber covering the amount paid in, 
bearing 432% interest, and payable “in conformity with the table 
of determination” (roughly, when the amounts paid in, less commis- 
sion paid on the subscription, had earned—on expected (“rosy”) 
corporate profits—an amount equal to the aggregate of such pay- 
ments plus the stipulated 414% interest). The receiver asks: There 
being no creditors otherwise, are the holders of such certificates to 
be considered as creditors, outranking all stockholders, or as partly- 
paid-up stockholders, on distribution of the corporate funds remain- 
ing—insufficient to pay the par on the fully paid first preferred 
stock to which it is entitled, on dissolution? The Delaware Court 
of Chancery (New Castle County) answers that the contract or 
agreement is not to be distinguished from one whereby a corpora- 
tion agrees with a subscriber to its stock to purchase it from him 
at a stipulated price, that such a contract is void if in order to carry 
it out the corporation will suffer an impairment of capital, that “the 
statute designs its prohibition against impairment of capital for the 
protection of stockholders as well as of creditors,” that even if the 
certificates were paid on the theory (of the advancing of which 
there is no pretense) of purchase of stock for retirement or of re- 
demption on reduction of capital such would be invalid since there 
would thus be effected a still further impairment of already impaired 
capital and an impairment of remaining capital, that the holders of 
the certificates of indebtedness are to be considered as subscribers to 
stock who have made part payment, and that, as such, they are 
to share the distributable fund proportionately with the holders of 
fully paid first preferred stock, to the extent of their equities in 
their partially paid for first preferred stock as in Penington vs. Com- 
monwealth Const. Co., 151 A. 228, affirmed (in this regard) by the 
Delaware Supreme Court (The Corporation Journal for March, 
1931, page 342—and, same, on rehearing). Passoti vs. United States 
Guardian Corporation, June, 1931, not yet officially reported. Ar- 
thur G. Logan, of the firm of Marvel, Morford, Ward & Logan, 
of Wilmington, for the receivers. James H. Hughes, Jr., of Ward 


& Gray, and Paul Leahy, all of Wilmington, for the holders of 
certificates of indebtedness. 


On the right of a stockholder to examine the books of his cor- 
poration. The Supreme Court of Louisiana affirms, here, the judg- 
ment of the court below ordering the defendant to permit the 
plaintiff to examine its books and records which it had refused to 
do, on his request. It was urged that in making his request the 
relator was prompted by an improper motive. The right to inspect 
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is secured to stockholders by the state constitution. The court 
says: “It is true that the right to inspect is a qualified and not an 
absolute one. No stockholder should be permitted to inspect the 
books through idle curiosity or for speculative or vexatious purposes. 
or for purposes not germane to his interest as a stockholder. But, 
if the request to inspect be made in good faith and for the honest 
and specific purpose of gaining information concerning the manage- 
ment of the corporation and the condition of its affairs generally, he 
cannot legally be denied the right.” And further: “The corpora- 
tion’s defense is that relator was prompted by improper motives. 
Having alleged that he was, the burden was upon the corporation 
to sustain its allegations; there being no presumption that his mo- 
tives were improper. Respondent failed to discharge its burden.” 
Orlando vs. Reliance Homestead Ass’n., 132 So. 777. Carroll, Mc- 
Call & Plough and Theodore Roehl, all of New Orleans, for appellant. 
Theo. Cotonio, Jr., and Theo. Cotonio, both of New Orleans, for 
appellee. Delvaille H. Theard, of New Orleans, representing New 
Orleans Homestead Clearing House Association, amicus curiae. 


New York. 


On the right of the pledgee of stock under a trust agreement to 
vote the stock on the death of the pledgor, the trust instrument re- 
serving the right to vote to the pledgor. Stock in a West Virginia 
corporation was pledged for the fulfillment of the terms of a trust 
agreement between parties resident of New York, the instrument 
reserving to the pledgor the right to vote the stock. On the books 
of the corporation the stock was transferred to the trustee, as trus- 
tee, and a certificate was issued accordingly and delivered. The 
pledgor died; the trust continued. The trustee under the trust 
asserts the right to vote the stock; the trustees under the deceased 
pledgor’s will contend that the right to vote the stock is in them. 
The New York Supreme Court, Appellate Division, First Depart- 
ment, sustains the trustees under the will, saying that whatever 
rights the deceased had in the stock passed, on his death, to his 
personal representatives, and that while inspectors at an election 
held by the corporation could not inquire into equities or look be- 
hind what the corporate books show, nevertheless when it is dis- 
closed that a pledgee holds under limited authority the court may 
determine where the voting power rests, and holding that as the 
trust instrument reserved to the pledgor the right to vote the stock, 
such right passed on his death, the trust continuing, to his personal 
representatives, the plaintiffs here. In re Schirmer’s Will, Benkard 
et al. vs. Leonard, 248 N. Y. S. 497. O’Brien, Malevinsky & Driscoll, 
of New York City (Edward C. Raftery, of New York City, of coun- 
sel; Dennis F. O’Brien, of New York City, on the brief), for plain- 
tiffs. Edwards, Murphy & Minton, of New York City (W. H. L. 
Edwards, of New York City, of counsel; John McKim Minton, Jr., of 
New York City, on the brief), for defendant. 
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Failure of corporation to file copy of certificate of incorporation 
with county clerk results in loss of right to protection against con- 
flicting corporate name. A foreign corporation sought a certificate 
to do business in New York under a certain name. This was denied 
by the Secretary of State because of conflict with the name of a 
domestic corporation covered by a certificate of incorporation on file 
with him. Proceeding by the foreign corporation for mandamus 
to be directed to the Secretary to file and record in his office peti- 
tioner’s papers and to issue a certificate of authority to do business 
in the state. From an order granting the writ, defendant appeals. 
The New York Supreme Court, Appellate Division, Third Depart- 
ment, after saying that mandamus “is never granted to compel the 
discharge of a duty involving the exercise of judgment or discre- 
tion” ; that “a public officer may be compelled to determine the fact, 
but not to determine it in a particular way”; and so, that “in this 
view of the proceedings the order at Special Term should be re- 
versed,” finds that there was a fact stated in the petition, not denied, 
which presents a valid ground for the order, namely, that the domes- 
tic corporation at the time of the foreign corporation’s application 
had not filed a copy of its certificate of incorporation in the office of 
the clerk of the county in which its office was to be located (Section 
8, General Corporation Law), and having so failed, that is, having 
failed to comply fully with the statutory provisions, “it was not a 
corporation de facto” and so was not entitled to the protection of 
the name used by it in its incorporation certificate. [At the 1931 
Session of the New York Legislature Section 8 of the General 
Corporation Law was so amended as to place on the Secretary of 
State, himself, the duty to make, certify, and transmit to the county 
clerk of the county in which the office is to be or is located a copy of 
every certificate of incorporation or amendment filed with the De- 
partment of State (The Corporation Journal for June, 1931, page 
415).] Brooks Clothing of California, Ltd. vs. Flynn, Sec’y. of 
State, 250 N. Y. Sup. 69. John J. Bennett, Jr., Atty. Gen. (Amos 
D. Moscrip, of Albany, of counsel), for appellant. Baker & Ober- 
meier, of New York City (Leonard J. Obermeier, of New York City, 
of counsel), for respondent. 


Foreign Corporations 
District of Columbia. 


Entering into a distributor’s contract with a local concern consti- 
tutes doing business in the District by the foreign manufacturer. A 
New York corporation, manufacturing radio sets, speakers, parts, 
etc., not licensed to do business in the District of Columbia, entered 
into a Distributor’s Franchise agreement in New York with a Wash- 
ington concern by which the latter was given a prescribed territory, 
including the District of Columbia, for handling the former’s product 
at wholesale, the distributor to maintain suitable show and sales 
rooms at its own expense at which a representative stock of the 
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manufacturer’s line was to be kept, and to procure under contracts, 
throughout the assigned territory an adequate number of retailers 
for the sale of the product to consumers; every reasonable effort 
to be made to sell the product; no other similar line to be carried; 
the distributor agreeing “to purchase the products of the manufac- 
turer in accordance with Manufacturer’s formal acknowledgment 
of orders at a discount of etc., f.o.b. factory at Clifton, N. J., etc.” 
In an action on the contract summons was served on the foreign 
corporation by delivery to one of its salesmen then in the District. 
The lower court quashed the service of summons on defendant’s 
motion, defendant alleging that it was a foreign corporation not doing 
business in the District and having no office or agent therein, at 
the time of the service, and that the one on whom service was made 
was no more than a solicitor for orders. The District Court of 
Appeals reverses saying that a limited agency was created in the 
distributor who was not an independent merchant dealing with 
the Manufacturer upon its own initiative, but conducted its business 
in the District of Columbia in conformity with the stipulations 
contained in the contract. The activities thus provided for consti- 
tuted the transaction of business by both parties not only in New 
York where the contract was made, but also in the District of 
Columbia within which it was in part carried out,”—and, so, the 
service of summons was good having been made on an “agent or 
employee”. Carroll Electric Co. vs. Freed-Eisemann Radio Corp., 
Commerce Clearing House Court Decisions Reporting Service, 
Requisition No. 44817. Charles A. Douglas and Edmund D. Camp- 
bell, both of Washington, for appellant. Max L. Rosenstein, of 
Newark, N. J., for appellee. 


Florida. 


Officers of New York corporation held not personally liable as 
partners on transaction entered into in Florida by the corporation 
at a time when it was not licensed to do business in Florida. Deci- 
sion on rehearing. In The Corporation Journal for May, 1931, at 
page 393, in a digest of the original finding in this cause, it was 
said, in part: “A New York corporation, not then licensed to do 
business in Florida, purchased certain Florida real estate, giving 
a note secured by a mortgage on the property for a portion of the 
purchase price. Some months later the corporation was licensed 
to do business in Florida. Thereafter, the note not having been 
paid, when due, this action was brought against the president and 
secretary, individually, as partners, on the note ($17,500, with in- 
terest at 8%). Reversing the court below, in a four to two decision, 
the Florida Supreme Court holds that the defendants are liable, on 
the authority of Taylor vs. Branham, 35 Fla. 297, 17 So. 552. It 
was pleaded that the purchase of land and the execution of the 
mortgage and note constitute the sole transaction of business in 
Ejorida by the corporation”. On rehearing, the court reverses its 
original holding, and, in a five to one decision, affirms the judgment 
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below for defendants. The decision is based on the final clause of 
Section 4095 of the Revised General Statutes (the section provides 
that no foreign corporation shall transact any business or acquire, 
hold or dispose of any property in the state unless and until quali- 
fied, subject to penalties) which clause provides that “no violation 
of this act shall affect the title to property thus acquired, held or 
disposed of in violation of the provisions hereof.” The court says: 
“It appears, therefore, that in its corporate capacity, a foreign cor- 
poration lawfully organized under the laws of another state, may ac- 
tually take, subject to the specific penalties provided by law for a 
violation of the statute, valid title to property in Florida,” and, as 
no violation of the law shall “affect the title” to the property so ac- 
quired “it would seem to follow that notes and mortgages executed 
by the corporation as a part of the transaction by which the title 
was acquired in such corporate capacity, might also be regarded as. 
having been executed in a corporate capacity as a consideration for 
such title.” It is stated: “On rehearing granted a majority of the 
court have reached the conclusion that it is unnecessary to finally 
decide in this case [in the original decision the court said “The doc- 
trine is well settled in this State”] whether or not the stockholders 
or officers of a foreign corporation may be held individually liable 
as partners when they undertake to transact business in this State 
in the name of such foreign corporation when it is not authorized 
under Florida laws to transact business here. That question will 
be left open for future consideration and determination in some 
appropriate case where such question is necessarily involved and 
required to be definitely decided.” Herbert H. Page, Inc. vs. Henry 
C. Finch and Millicent M. Finch, as partners doing business under 
the firm name of Broadalbin Storage Company, Commerce Clear- 


ing House Court Decisions Reporting Service, Requisition No. 
41285A. 
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Contract entered into by corporation foreign to Louisiana not 
licensed to do business in that state is not void. Plaintiff is a cor- 
poration foreign to Louisiana engaged in the business of selling 
correspondence courses in various branches of education. It con- 
tracted with an individual domiciled in New Orleans for the sale and 
delivery of one of the courses. Payment was guaranteed by a third 
party against whom action is brought as guarantor. For present 
purposes it will suffice to say that one ground of defense, sustained 
below, was that plaintiff is a foreign corporation that has not com- 
plied with the Louisiana statutes having reference to foreign 
corporations doing business in the state. The Court of Appeals 
of Louisiana (Orleans) reverses. Plaintiff's method of selling its 
courses is not in evidence; where the instant contract was entered 
into is not stated. There is no holding as to whether or not plaintiff 
was “doing business” in Louisiana. With respect to the defense 
advanced the court says that “it appears to us that a complete 








16 The Corporation Journal 


answer to the contention of exceptor is found in the matter of Thos. 
Cusack Co. vs. Ford, 71 So. 196, in which our Supreme Court has 
said that failure of a foreign corporation to comply with the state 
requirements before doing business in the state does not affect the 
nullity or unenforceability of the contract, but merely subjects the 
foreign corporation to the penalties mentioned in the statute.” Fed- 
eral Schools, Inc. vs. Kuntz, 134 So. 118. Jos. A. Casey, of New 
Orleans, for appellant. W. J. & H. W. Waguespack, of New Or- 
leans, for appellee. 


Michigan. 

Unlicensed foreign corporation entitled to sue on so much of con- 
tract as involves interstate commerce only, divisibility of the con- 
tract between intrastate and interstate business being possible: 
installing, by the seller, hotel furniture sold in interstate commerce 
is a part of the interstate transaction. For purposes of this digest 
it is exact enough to say that the action here is by a corporation 
foreign to Michigan and unlicensed by that state on a contract cover- 
ing the sale to a Detroit hotel and the installation therein of furni- 
ture, furnishings, decorations, etc. Modifying the decree below and 
then affirming, the Supreme Court of Michigan, after noting that, 
in effect, under Michigan law an unlicensed foreign corporation may 
not sue on a contract entered into by it involving Michigan intra- 
state business, asks: “But, where, as here, the contract permits an 
accurate division of the whole transaction into interstate and intra- 
state items and the precise apportionment of the consideration to 
each, may suit be brought upon the legal portion?” The court says 
that “the question seems to be one of first impression”; it answers 
the question affirmatively, saying: “As the statute does not inter- 
fere with interstate commerce, such segregation is logical. From 
recovery thereon, no injury can result to lau who] are called upon 
to meet only their legal obligations; the policy of the state is main- 
tained because no recovery is allowed for prohibited acts ; the statute 
is kept in its intended and constitutional bounds, and the result is 
appropriate to a court of equity. We think the inhibitions of the 
statute’to sue should be confined to those portions of the transaction 
of which intrastate acts are an integral part.” As to the furniture 
installation—“That part of the contract included installation, which 
consisted of uncrating the furniture, putting it in rooms, attaching 
mirrors, assembling beds, dusting and polishing, and removing marks 
or soils. These were mere incidents of delivery, which is a part of 
interstate commerce.” Smilansky vs. Mandel Bros. et al., 236 N. 
W. 866. J. Shurly Kennary, of Detroit, for appellants. Goodenough, 
Voorhies, Long & Ryan, of Detroit, for appellee. 


Minnesota. 


Receivership for defunct foreign corporation. The corporation 
hé@re involved is not only foreign to Minnesota but is alien, being 











Nebraska. 









The Corporation Journal 17 


Cuban. It has forfeited its charter and its corporate existence has 
terminated. Its two sole surviving directors and officers are resi- 
dents of Minnesota. Substantially all of the remaining assets of the 
corporation rest in the hands of these two officers, in the form of 
promissory notes for money of the corporation allegedly unlawfully 
loaned by them. “Plaintiff and the interveners seek to compel pay- 
ment of the indebtedness evidenced by said promissory notes, the 
appointment of a receiver to marshal said corporation’s assets in the 
state of Minnesota and to convert the same into money, Py. its 
liabilities, and distribute the remaining assets to the stockholders 
as the court may direct.” Reversing the court below the Minne- 
sota Supreme Court holds that equity demands that plaintiffs should 
prevail. The exercise of visitorial power over the internal affairs 
of this foreign corporation is not being sought. The corporation 
is dead. “There is no reason why local courts cannot wind up the 
affairs of a foreign corporation so far as they are within its jurisdic-. 
tion.” The fact that the corporation failed to comply with the 
foreign corporation laws of Minnesota is immaterial; it is doubtful 
that the statute would have application to a corporation that has 
forfeited its charter; it is equally doubtful that the corporation ever 
“did business” in Minnesota ;—moreover the corporation is not be- 
fore the court. Lind (Lundholm et al., Interveners) vs. Johnson 
et al., 236 N. W. 317. Erland Lind, of Minneapolis, for appellants. 
Geo. A. & C. H. McKenzie and H. A. Knobel, all of Gaylord and 
Thompson, Hessian & Fletcher and John J McKasy, all of Min- 
neapolis, for respondents. 


Service of process on, and what constitutes “doing business” by, 
a foreign corporation. Summons was served on a foreign corpora- 
tion, not licensed to do business in Nebraska, by delivering a copy 
thereof to one X, an employee in Nebraska, as “managing agent,” 
and an alias summons was served on the corporation by delivery 
of a copy to the auditor of public accounts. The statutes provide 
that if the defendant is a foreign corporation, having a managing 
agent within the state, service may be made on him, and, that if a 
foreign corporation is doing business in the state service on it may 
be made by delivering a copy to the auditor of public accounts. 
The corporation contended that the state court was without juris- 
diction since, so it claimed, X was not a managing agent, and it was 
not doing business in Nebraska. The corporation manufactures 
stock foods which it sells through a corps of salesmen and sales man- 
agers who solicit orders which are sent to the home office in Illinois - 
or to an office maintained in Iowa, from which points the foods are 
shipped direct to the customers. X was a sales manager for 21 
Nebraska counties; he had a corps of salesmen under him whom he 
selected and trained, and with whom he had meetings from time to 
time. Salesmen reported orders to him as well as to the company. 
He received a commission on each order taken by one of his sales- 
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men. He instructed purchasers in the proper use of the company’s 
product. He was in charge of the company’s exhibit at the State 
Fair. Affirming the judgment below the Supreme Court of Ne- 
braska holds that X is a “managing agent” and that the corporation 
is “doing business” in Nebraska within the meaning of the service 
of process section. Wilken vs. Moorman Mfg. Co. et al., 235 N. W. 
671. Tibbets & Hewitt, of Hastings, Norval Bros., of Seward, and 
Wilson & Schmiedeskamp, of Quincy, IIl., for appellants. Thomas 
& Vail, of Seward, for appellee. 


New York. 


When action against foreign corporation by foreign corporation in 
New York court will not lie. Action is by a corporation foreign to 
New York against a railroad corporation organized under the laws of 
Missouri, and another, to recover damages for breach of contract 
of carriage. “The contract of shipment was not made within New 
York, was not to be performed there and has no relation to the busi- 
ness transacted by appellant within that state. The breach did not 
occur there.” Section 225 of the New York General Corporation 
Law provides that “An action against a foreign corporation may be 
maintained by another foreign corporation, or by a non-resident, in 
one of the following cases only * * *. 4. Where a foreign corpora- 
tion is doing business within this state.” The New York Supreme 
Court, Appellate Division, First Department, reverses and grants 
the motion to dismiss for lack of jurisdiction. The court recognizes 
that discretionary jurisdiction rests in New York courts, under the 
quoted statute, in actions founded on personal injuries or purely 
personal wrongs, citing cases, but finds that such discretion does not 
run to other classes of actions, and holds, citing cases, that to bring 
the carrier to New York to defend imposes a serious and unreason- 
able burden on interstate commerce and that the statute is obnoxious 
to the commerce clause of the Federal constitution, when applied to 
a cause where the conditions are as here. N. V. Brood en Begchuit- 
fabriek vs. Aluminum Co. of Amer. (Aluminum Line) and St. L.- 
S. F. Ry. Co. (moving defendant-appellant), 248 N. Y. Sup. 460. 
Cravath, deGersdorff, Swaine & Wood, of New York City (C. 
Bolton-Smith, of New York City, of counsel; Bruce Bromley, of 
New York City, on the brief), for appellant. Single & Single, of 
New York City (C. Welmore Robinson, of New York City, of coun- 
sel), for respondent. 


Jurisdiction of New York courts over internal affairs of a corpora- 
tion foreign to New York. Action seeking to force an Indiana cor- 
poration either to redeem certain preferred stock (“redeemable in 
any event by said company in ten years after date at par value and 
accumulated interest”) held over ten years or to declare an appro- 
priate dividend. The New York Court of Appeals reverses the court 
below which affirmed an order denying a motion to dismiss. The 
court says: “The courts of this state will not take jurisdiction, in 
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ordinary cases, to regulate the internal affairs of a corporation which 
ought to be managed under the laws and by the direction of the 
state or country where it is organized. While it is not always easy 
to say when jurisdiction will be taken and when declined, and while 
contracts between a foreign corporation and its members will usually 
be enforced in the courts of this state, it seems clear that the juris- 
diction now invoked must be declined under the principle stated. 
Considerations of convenience, of efficiency, and of justice point to 
the courts of Indiana as the appropriate tribunals to regulate the 
internal affairs of the defendant corporation by determining” whether 
or not defendant company must, in all events, change its capital 
structure by redeeming such stock at the end of the 10-year period, 
and whether or not the directors have in bad faith refused to declare 
dividends. Cohn et al. vs. Mishkoff-Costello Co., Inc., 256 N. Y. 102, 
175 N. E. 529. Henry Hofheimer, Milton Mansbach, and Louis J. 
Paley, all of New York City, for appellant. Frank E. Mowve and 
Philip I. Schick, of New York City, for respondents. 


Texas. 





Suit brought by corporation foreign to Texas on account of intra- 
state business done in Texas. A Delaware corporation admittedly 
“doing business” in Texas, and by its petition representing that it is 
duly authorized to do business in the State, brought this suit to 
recover for goods delivered, under a contract. The court below 
denied defendant’s motion to dismiss, on the ground that there was 
no competent proof that the foreign corporation, doing business in 
Texas, the transactions involved being Texas business, was qualified 
under the foreign corporation laws of Texas to do business in the 
state, found for plaintiff, and denied a motion for a new trial. The 
deposition of plaintiff’s president was taken by answering “yes” to 
the inquiry whether or not his corporation was qualified in Texas. 
The Court of Civil Appeals of Texas (El Paso), reverses, saying, 
inter alia: “The statute states the facts necessary to be proved. In 
addition to the fact that appellee had a permit to do business in 
this state, it must be made to appear that such permit was granted 
before the contract and business here shown were transacted. * * * 
The question presented is one of proof and not of pleading. * * * 
The proof was not sufficient, and the court should have sustained 
defendant’s motion.” Bigelow vs. Delaware Punch Co., 37 S. W. 
(2d) 353. Harrison, Scott & Rasberry, of El Paso, for appellant. 
Leo Heisel, of El Paso, for appellee. 





Taxation 
Indiana. 


Store license fee law held constitutional; chain stores. Chapter 
207, Indiana Laws of 1929, provides for the licensing of all stores 


— 
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by the State Board of Tax Commissioners, with an annual license 
fee of $3 for one store, $10 per additional store in case of two or 
more stores (under the same ownership, management, or control) 
up to five, and so increasing in sliding scale brackets to $25 for each 
additional store in excess of twenty. The United States District 
Court, Southern District of Indiana, in a three-judge court pro- 
ceeding, held the Act to be violative of both the Federal and the 
State Constitutions. 38 F. (2d) 652, The Corporation Journal for 
March, 1930, page 138. On May 18, 1931, the United States Supreme 
Court, in a five to four decision, reversed the judgment below and 
held the taxing act valid, saying that the classification is neither un- 
reasonable nor arbitrary, that there is uniformity within the class, 
and that the equal protection of the laws is not denied. State Board 
of Tax Commissioners of Indiana vs. Lafayette A. Jackson, 51 Sup. 
Ct. 540. Joseph W. Hutchinson, George W. Hufsmith, and James 
M. Ogden, all of Indianapolis, for appellants. Wm. H. Thompson, 
of Indianapolis, and Martin A. Schenck and Clark McKercher, both 
of New York City, for appellee—A petition for a rehearing in this 
case was filed with the clerk of the court on July 10, 1931. 


Massachusetts. 


Inclusion of income derived from United States patent royalties in 
base constituting measure for state corporation excise tax held valid. 
The Massachusetts corporation excise tax here involved includes 
as one of its component parts (unless the minimum tax applies) a 
certain percentage of a domestic corporation’s net income (as re- 
ported for Federal income tax purposes, with additions and sub- 
tractions not necessary to enumerate, here). The petitioning 
corporation, here, for the tax year in question, derived a substantial 
portion of its income from royalties from licensees of United States 
patents owned by it; its contention is that it is beyond the power 
of the Commonwealth to include, as it did, such royalty income in 
the income base in determining the amount of one of the parts of © 
the total excise, for so to do is to unconstitutionally burden the 
United States Government in the exercise of one of the functions 
allotted to it, by imposing, in effect, a tax on a Federal instru- 
mentality. The Supreme Judicial Court of Massachusetts sustains 
the impost and dismisses the petition. The court differentiates the 
Macallen Co. case (wherein, under the Massachusetts law as amend- 
ed, the inclusion of interest on government bonds in the tax base, 
as aforesaid, was held invalid, because of the evident express inten- 
tion to so burden the securities—279 U. S. 260. The Corporation 
Journal for October, 1929, page 18), saying that there is nothing to 
indicate that the Legislature had any design, by the language used, 
“to select royalties derived from patents as a special basis for a cor- 
porate excise,” and, since patents and copyrights and the respective 
incomes derived therefrom are not distinguishable for purposes of 
present considerations, the decision of the United States Supreme 
Court under the New York law in Educational Films Corp. of Amer. 
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vs. Ward, 282 U. S. 379, The Corporation Journal for February, 
1931, page 329 (“Copyright royalties may be included in the income 
measure of the New York franchise tax on business corporations”), 
“is precisely applicable to the facts of the present record.” Thomp- 
son Electric Welding Co. vs. Commonwealth, Commerce Clearing 
House Court Decisions Reporting Service, Requisition No. 44941. 
C. F. Lovejoy, Asst. Atty. Gen., for the Commonwealth. S. L. 
Kaplan, of Boston, for the petitioner. 


CORPORATE MEETINGS HELD 


During the past few months meetings of the corporations named 
below, among many others, have been held at some one of the offices 
of The Corporation Trust Company. 


George A. Fuller Company Long’s Hat Stores Corporation 
P. Lorillard Company Ludlow Valve Manufacturing Co. 
The Fairbanks Company Associated Rayon Corporation 
Wayne Oil Burner Corporation American Service Company 
Flour Mills of America, Inc. Safeway Stores, Incorporated 


Standard Gas and Electric Co. The R. G. Dunn Corporation 
Consolidated Dairy Products Co. Andes Copper Mining Company 


Chile Copper Company International Match Corporation 
American Ship and Comm. Corp. Commonwealth & Southern Corp. 
Transamerica Corporation Rolls-Royce of America, Inc. 


The Western Public Service Company 
United Cigar Stores Company of America 
American Commonwealths Power Corporation 
The Great Atlantic & Pacific Tea Company of America 


Some Important Matters 
for October and November 


This calendar does not purport to cover general taxes or reports to other than 
state officials, or those we have been officially advised are not required to be 
filed. The State Report and Tax Service maintained by The Corporation Trust 
Company System sends timely notice to attorneys for subscribing corporations 
of report and tax matters requiring attention from time to time, furnishing 
information regarding forms, practices and rulings. 


Georc1a—Certified Statement for Registration due on or before No- 
vember 1.—Domestic and Foreign Corporations. 

New Yorx—Supplementary Franchise Tax Return (Form 60CT) due 
on or before November 30.—Domestic and Foreign Corpora- 
tions. 

Ruope Istanp—Semi-Annual Report to Chief Factory Inspector due 
during April and October—Domestic and Foreign Corpora- 
tions. 

Utan—Corporation License Tax due between November 15 and De- 

cember 15.—Domestic and Foreign Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business 
The Corporation Trust Company publishes the followin 
supplementary pamphlets and forms, 7 of which it is al- 
ways glad to send without charge to readers of The Journal: 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary 
of the statutory requirements, procedure and costs of incorpora- 
tion, completely revised to reflect the changes made by the amend- 
ments of 1931. 

Amendments to Delaware Corporation Law, 1931. Gives the full text 
of those parts of the law amended, indicating by brackets the matter 
repealed and by italics the new matter added. 

Incorporation in Canada Under the Dominion Act. Explains the pro- 
cedure for incorporation of Canadian companies, the requirements, 
taxes, maintenance of office, etc., and all the special features of the 
Dominion Companies Act. Attorneys with a client who may, be- 
cause of tariff barriers, be considering the organization of a Cana- 
dian company to conduct the Company’s Canadian or export 
business, will find this pamphlet extremely useful. 

When Corporations Cross the Line. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation 
makes itself amenable to them. Of interest both to attorneys 
and to corporation officials. 


What Constitutes Doing Business. (Revised to April, 1930.) A 208- 
page book containing brief digests of decisions selected from those 
in the various states as indicating what is construed in each state 
as “doing business.” The digests are arranged by state, but a 
Table of Cases and a Topical Index make them also accessible 
either by case name or topic. 

Questionnaire on Business Outside State of Organization. This is a 
form for attorney’s use in determining when a corporation should 
be qualified. The questions are those which will usually bring out 
the points necessary to be considered. 

Why a Transfer Agent? The question of why corporations, even those 
of small capitalization or with inactive or closely held stock, are 
safer when their stock records are in the hands of an experienced 
transfer agent is answered in this pamphlet by actual incidents 
from the experiences of different corporations. 

Why Corporations Leave Home. This is an informal discussion, from 
the business man’s point of view and in layman’s language, of why 
so many business companies are organized under the laws of Dela- 
ware instead of in their home states. While primarily for laymen, 
lawyers also find this pamphlet useful when considering the matter 
of what state to choose for incorporation of a client’s business. 


Transfer Requirements Chart. This supplement to The Stock Trans- 
fer Guide and Service shows the classifications into which requests 
for stock transfer are divided and how the principal requirements 
for each classification may be determined, either by the transfer 
agent or the individual desiring transfer made. 
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The Modern Techies 


When you are drafting a @ ,, 


certificate of incorporation, 
or set of by-laws, or certifi- 
cate of increase or decrease 
of capital, or change of name 
or purposes, or any other 
amendment, or papers for 
registration as a foreign cor- 
poration, or withdrawal or 
re-instatement, or other cor- 
porate action, call the nearest 
office of The Corporation 
Trust Company for preced- 
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information that enable you 
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rapidity and accuracy and in 
accord with the most modern 
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